#77.20 12/8/75
Memorandum 76-8

Subject: Study 77.20 - Nonprofit Corporatioms (Orzanization--Powers)

This memerandum contains a brief diseussion of the powers of a non-
profit corporation; attached hereto are 2 draft of Sectlon 5230 on powers
and an appendix containing the text of repealed law. Several provisions
of the old and new General Corporation law relating to corporate powers
are attached as Exhibit I.

A powers section should state in fairly general terms the means by
which the nonprofit corporation may further its purposes. Every nonprofit
corporation will have the statutory powers without the need to state them
in its articles except where another statute restricts such powers or where
the nonprofit corporatien limits the powers it may exercise by an explicit
provision in its artlcles. Generally speaking, the powers of a nenprofit
corporation in California under existing law are as bread as the powers of
&8 business corporation--the difference between nenprofit and business cora-
porations in the modern view is in their purposes not their powers.

Section 9501 of the present General Nonprofit Corporation law contains
a relatively brief and incomplete list of corporate powers. The scope of
povers available to nonprofit corporations is not restricted by thils provi-
sion, however, becsuse a catchall provision at the end of the section
empowers the nonprofit corporation to do "all other acts necessary or ex-
pedient for the administration of the affairs and attainment of the
purposes of the corporation.™

At the dMay 1974 meeting, the Commission approved a section specifying

several more powers than Section 9501 but not significantly altering the
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existing law. We have followed this model in the draft of Sectlon 5230
attached to this memorandum. Since the Commlssion considered the earlier
draft, the new General Corporation [aw has been passed; accordingly, the
draft of Section 5230 includes some provisiens derived from the new law.
While Sectilon 5230 specifies more powers than existing Section 9501, it
does not specify as many powers as 40 the New York and Pennsylvania stat-
utes. Sectionm 5230 is not intended to accomplish z2ny substantive change
in existing law., As far as we can tell from the trestises and cases,
there are no serious problems arising from the provisions relating to the
powers of a nenprofit corporation in Califernia.

The Comment to the attached draft of Section 5230 indicates the
derivation of the various provisions. The only items added to the provi-
sions approved by the Commission in May 1974 mare the power. to make
contraets which is In existlng law and the power te participate in partner-
ships, joint ventures, or other associations which is based on a similar

provision in the new General Corporation Law.

Respectfully submitted,

Stan G. Ulrich
StafT Counsel
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Memorandum 766
EXHIBIYT X
SECTION 207 OF THE WEW GFENERAL CORPURATION 1AW

207, :
Bubjeet fo any Lmltattons contained In the articies end to compliknce with other
nrovialona of thiz division snd avs other apnlicable Iawa, & corporation shail kave ail
of the powers of s nuatursl perssn in carrying cut itn businiss wotlvities, Including,
without Hmitetton, the power (o °

{n} Adopt, use and 8t wili alter a corporste sesl, but fallure to affix & seal does
~ hot affect the velldity of any tnstrument, -

{b} Adopt, amend and repesl bylawsa, -

(e} Qualify o do business fn ey other state, territory, dependency o forelgn
POUnRtry, )

(d) Bubject o the provisions of Seeticn 510, imsue, purchase, redeetn, recelve, take
or otherwise acquire, own, hold, sell, lend, ¢xchange, tranefer ar otherwine dizpose -

of, pledge, use and otherwise deal In und with itz own shdres, bonds, debentures
and other securiton, i

te) Make donations, regardlesy of speclfic corporate benefit, for the public welfure
or for community fund, hespits], charitable, educational, sclentifle, civie or simitar
purposes,

{f) ®uy penslons, and establlst and carry out penglon, profit-sharing, atiare bonus,
share purchase, share optlon, savings, thrift gnd other retirement, lncentive and
beneflt plans, trusts wnd provislons for any or &l of the direetors, officers s em-
playees of the cerporetlon or any of its subsidisry or affillated corporations.

(i) Bubject to the provisions of Heetion 313, ussnme obligations, enter into con-
tracts, including contracts of puaranly or suretyrhip, (neur Matilitles, borrow and
lendt money and otherwise vae s credlt, and seeuré any of its obligutions, contracts
or liabilitles by mortgage, pledge or other encumbrones of all or any part of its
proporty, franchisor nnd income.

(b} Partlelpate with athers tn any paripershlp, joint veature or other associagtion,
transaction or ereangement of any kied, whether or ot such participation Invelves
;  sharlng or delegation of contrel with or to athors.

gECrIoNs 801, magrm OLD GENERAL CORPORATION AW

.

§ 80G1. Corporate powers. Every eorporation may:

{a2) Sue and be sued in any court.

by Adopt, use, and at will alter, & corporate seal, but failure
to affix o seal does not affect the validity of any 1mMent.

B

(e} Make by-laws. ‘ e ' .
(d) Appaint sueh subordinate officers or ’agents as its business
may require, and allow them suitable compensation. .
(e} GQualify to do busioess in any otljer Sfat‘}: t_,emtnrj:f, depeiihd-
ency, or foreign country and conduct business within or without the
T State.
{£) Do any act authorived by ibis division



§ 802. orporsts powens. Every corporation may also; o

() Acquire, hold, lease, encumber, convey, or otherwise dinggms
of real and personsl property within or without the State, and take
real and personal property by will, gift, or bequest,

{b) Assume any cbligations, enter into any contracts, or do any

-acts.Inchdental to the transsction of its business or to the issue or

sale of its securities, or expedient for the titainment of its corporate
purposes, '

{e) Borraw money and issue bonds, debentures, notes, and evi-
dences of indebtedness, and seeure the payment or performance of
its obligaiions by mortgage or otherwise, ’ A

{d} Acquire, subscribe for, hold, own, pledge, and otherwise dis.
pose of and represent shares of stock, bonds, and securitieg of any
other corporation, domestic or foreign,

(e) Purchase or otherwise acquire its own bonds, debentures, or

+other evidences of jtg indebtedness or obligations, and, subject to the
Provisions of this division, purchase or otherwise acquire its own
shares.

{f) Subject to the provisions of its articles, redeem shares there.
by made subject to redemption, .

(g} Make donations for the public welfare or for chariteble,
sclentific, or educational purposes.



404/119 5 5230

Article 3. Powers

§ 5230. Powers of nonprofit corporation

5230, Subject to any limitation provided by statute or in its
articles, a nonprofit corperation has the following powers which may be
exercised only in furtherance of its corporate purposes:

(a) Adopt, use, and at will alter a corporate seal, but faillure to
affix a seal does not affect the validity of any instrument.

(b) Adopt, amend, and repeal bylaws.

{c) Conduct its affairs, including engaging in business, within and
without this state and qualify to conduct its affsirs in any other
state, territory, dependency, or foreign country.

(d) Appoint such subordinate officers, employees, or other agents
as the activities of the nonprofit corporation may require and allow
them reasonable compensation for services rendered.

(e} Sue and be sued.

{f) Hake contracts.

{g) Kecelve property by devise or bequest and otherwise acquire and
hold any real or personal property including shares of stock, bonds, and
securities of other corporations and nonprofit corporations.

{h) Act as trustee under any trust incidental to the principal pur-
poses of the nonprofit corporation and receive, hold, administer, and
expend funds and property subject to such trust.

(1) Convey, exchange, lease as lessor, mortgage, encumber, transfer

upon trust, or otherwise dispose of any real or personal property.
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5 5230

(i) Borrow money, contract debts, and issue bonds, notes, and de-
bentures, and secure the paywent or performance of its obligations.

(k) ilake charitable contributions.

(1) Participate with others in any partnership, joint venture, or
other association, tramsaction, or arrangement of any kind which the
nonprofit corporation would have power to conduct 1tself, whether or not
such participation involves sharing or delegation of control with or to
others,

(w) Do all other acts necessary or expedient for the administration
of the affairs and attainment of the purposes of the nonprofit corpora-

tion,

Comment, Sectlon 5230 empowers a nonprofit corporation to engage
in a wide range of activities in furtherance of its corporate purposes.
However, as provided by the introductory clause, the listed powers may
be subject to limitations provided by other statutes or the nonprofit
carporation may restrict the statutory powers available by a provision
in its articles. Section 5230 does not substantially alter prior law
applicable to nonprofit corporations. See former Section 9501. How-
ever, for clarity, several powers which would have been included within
the general grant of authority of subdivision (h) of former Section 9501
are listed in this section.

Subdivisions (a) and (b) are the same as subdivisions (a) and (b),
regpectively, of Section 207 {(General Corporation Law). Subdivision (c)
is derived from subdivision (e) of former Section 80! (former General
Corporation Law} and subdivision (c) of Section 207 (General Corporation
Law). Subdivision (&) 1s based on subdivision (d) of former Section 301
(former General Corporation Law}.

Subdivisions {(e), (f), (g), (h), (1), and (j) are nearly identical
to subdivisions (a), (b), (c), (d), (e), and (£), respectively, of
former Section 9501 (former General rionprofit Corporation Law). It
should be noted that subdivision (h), empowering the nonprofit corpora-

tion to act as a trustee, does not excuse compliance with other laws
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§ 5230

regulating trustees. The language of subdivision (¢) of former Section
2301 to the effect that the nonprofit corporation could receive property
by devise or bequest ''subject to the laws regulating the transfer of
property by will" has been omitted from subdivision (p) of Section 5230
because it is superfluous in light of the introductory provision.

Subdivision (k) is derived from subdivision () of former Section
802 (former General Corporation Law). Subdivision (1) is based on sub-
division (h) of Section‘ZOT (General Corporation Law) but provides a
limitation derived from Section 7502(a)(ll} of the Pennsylvania
Corporation lot-for-profit Code to the effect that the nonprofit corpo-
ration may participate in partnerships and the like only when the non-
profit corporation would have power to conduct such activities itself.

Subdivision (m) is identical to subdivision (h) of former Secticn
9501 (General Honprofit Corporation Law).
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404/130 Corp. Code § 9501

APPENDIX

Corporations Code § 950) (repealed}

9501. Every nonprofit corporation may:

(a) Sue and be sued.

{b) Hake contracts,

(c) Receive property by devise or bequest, subject to the laws
regulating the transfer of property by will, and otherwise acquire and
hold all property, real or personal, including shares of stock, bonds,
and securities of other corporations.

{d) Act as trustee under any trust incidental to the principal
objects of the corporation, and receive, hold, administer, and expend
funds and property subject to such trust.

(e) Convey, exchanpe, lease, mortgage, encumber, transfer upon
trust, or otherwise dispose of all property, real or personal.

(f) Borrow woney, contract debts, and issue bonds, notes, and de-
bentures, and secure the payment or performance of its obligations.

(g) Pay the reasonable value of services rendered in this state to
the nonprofit corporation before January 1, 1975, and not previously
paid, by any person who performed such services on a full-time basis
under the direction of a religious organization in connection with the
religious tenets of the organization. Such person shall have relied
solely on the religious organization for his or her fimancial support
for a minimum of five years. A payment shall not be made 1f such person

or religious organization walves the payment or recelpt of compensation
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Corp. Code § 9501

for such services in writing. Payment may be made to such religious
organization to reimburse it for maintenance of any person who rendered
such services and to assist it in providing future support and mainte-
nance; however, payment shall not be wmade frou any funds or assets
acquired with funds donated by or traceable to gifts made to the nen-
profit corporation by any person, organization or governmental agency
other than the members, immediate families of members and affiliated
religious organizations of the religious organization under whose direc-
tion the services were perforued.

(h) Do all other acts necessary or expedient for the administration
of the affairs and attainment of the purposes of the corporation.

Comment. Former Section 9501 is superseded by Section 5230. The
provisions of former Section 9501 are continued in Section 5230 with the
exception of subdivision (g} which has not been continued since it is
special legislation having only a retroactive effect. See 1 ii. Ballan-

tine & G. Sterling, California Corporation Laws 788.10 n.42 (4th ed,
1975).
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